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UNITED STATES COPYRIGHT ROYALTY JUDGES

Washington, D.C.

In re

Determination of Royalty Rates and Terms
for Malang and Distributing
Phonorecords
(Phonorecords III)

Docket No. 16-CRB-0003-PR
(2018-2022)

$385 REGULATION REDLINE AND CHANGES OF GEORGE D. JOHNSON (GEO)

In accordance 37 C.F.R. ) 351.4(b)(3), George D. Johnson ("GEO") proposes the

following rates and terms for maldng and distributing phonorecords under the statutory license

provided by 17 U.S.C. $ 115 during the period January, 1, 2018 through December 31, 2022.

Further pursuant to 37 C.F.R. $ 351.4(b)(3), GEO reserves the right to revise its rate

proposal at any time during the proceeding, up to, and including, the filing of the proposed

findings of fact and conclusions of law.

GEO respectfully submits the following redline and new changes to 37 C.F.R. $ 385

Subparts A, B, and C in conjunction with GEO's written direct statement ("WDS") and Amended

Written Direct Statement ("AWDS") to be filed shortly with minor corrections to Subpart B k, C.

One final note, GEO attempts to remove the "limited download" &om the certain

provisions and may have inadvertently contradicted some of the &ee-trial regulations that should

also be eliminated. GEO would like to limit any listens or &ee-trials to a restricted download but

understands provisions may include a &ee partial-listen or similar "testing" of a song.
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Subpart A—Physical Phonorecord Deliveries, Perraiamlent Paid IDigital Doe!nloads and i

Ringtones

$385.1 GeneraL

(a) Scope. This subpart establishes rates and terms of royalty payments for ~»i~g and
distributing phonorecords, including by means ofdigital phonorecord deliveries, m accordance.
with the provisions of 17 U.S.C. 115.

(b) Legal compliance. Licensees relying upon the compulsory license set forth in 17 U.S.C. 115.

shall comply with the requirements of that section, the rates and terms of this subpart, and any .

other applicable regulations.

(c) Relationship to voluntary agreements. Notwithstanding the royalty rates and terms
established in this subpart, the rates and terms of any license'agreements entered into by I

Copyright Owners and Licensees shall apply in lieu of the rates and. terms of this subpart;to use;
ofmusical works within the scope of such agreements.

$3852 De5nitions.

For purposes of this subpart, the following
definitions'apply.'opyright

owners are nondramatic musical work copyright owners who are entitled to royalty I

payments made under this subpart pursuant to the coirlpulsoiIy HceiIise i4nder '17 U.S.Cl 1ll5. I

Digitalphonorecord delivery means a digital phonorecord delivery, as defined in 17 U.S.C.
115(d).

Licensee is a person or entity that has obtained a compulsory license under 17 U.S.C. 115, and
the implementing regulations, to make and distribute phonorecords of a nondranmtic musical
work, including by means ofa digital phonorecord delivery. i

Permanentpaid digital download means a digital phonorecord delivery that is distributed in the
form of a download that may be retained and played on a permanent basis at royalty rate defined
under (385.3.

Ringtone means a phonorecord ofa partial musical work distributed. as a digital phonorecord
delivery in a format to be made resident on a telecommunications device for use to: announce the
reception of an incoming telephone call or other communication oxt message or to alert the
receiver to the fact that there is a communication or message.
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$3S5.3 Royalty rates for making and distributing phonorecords.

(a) Physicalphonorecord deliveries andpermanent paid digitaI downloads. For every physical
phonorecord and permanent digital download made and distributed, the royalty rate payable
for each work embodied in such phonorecord shall be either Q4 50 cents or 4-'75 9.6 cents

per minute ofplaying time or fraction thereof, whichever amount is larger.

(b) Ringtones. For every ringtone made and distributed, the royalty rate payable for each work
embodied therein shall be 24 48 cents.

f385.4 Late payments.

A Licensee shall pay a late fee of 1.5% per month, or the highest lawful rate, whichever is lower,
for any payment received by the Copyright Owner after the due date set forth in $201.19(e)(7)(i)
of this title. Late fees shall accrue from the due date until payment is received by the Copyright
Owner. [74 FR 4529, Jan. 26, 2009, as amended at 78 FR 67942, Nov. 13, 2013]

Subpart B—Interactive Streaming '3S5.10General.

(a) Scope. This subpart establishes rates and terms of royalty payments for interactive streams
an&kemd-de~eads ofmusical works by subscription and nonsubscription digital music
services in accordance with the provisions of 17 U.S.C. 115.

(b) Legal compliance. A licensee that, pursuant to 17 U.S.C. 115, makes or authorizes interactive
streams er-Hmi@d-de~leads ofmusical works through subscription or nonsubscription digital
music services shall comply with the requirements of that section, the rates and terms of this
subpart, and any other applicable regulations, with respect to such musical works and uses
licensed pursuant to 17 U.S.C. 115.

(c) Interpretation. This subpart is intended only to set rates and terms for situations in which the
exclusive rights of a copyright owner are implicated and a compulsory license pursuant to 17

U.S.C. 115 is obtained. Neither this subpart nor the act of obtaining a license under 17 U.S.C.
115 is intended to express or imply any conclusion as to the circumstances in which any of the
exclusive rights of a copyright owner are implicated or a license, including a compulsory license

pursuant to 17 U.S.C. 115, must be obtained.

[74 FR 4529, Jan. 26, 2009, as amended at 78 FR 67942, Nov. 13, 2013]
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)385.11 Definitions.

For purposes of this subpart, the, following definitions shall apply:

Affiliate means an entity controlling, controlled by, or under common contxol with another entity,
except that an affiliate of a record company shall not mclude a copyright iowner of musical works
to the extent it is engaging in business as to musical works.

ApplicaMe considevah'on means anything ofvalue given for the identifierl rights to undertake the
licensed activity, including, without lnnitation, ownership equity, monetary advances, barter ~or ~

any other monetary and/or nonmonetary consideration, whether such consideration. is conveyed
via a single agreement, multiple agreements and/or agreements that do not themselves authorize
the licensed activity but nevertheless provide considerhti6n for the idehtified rights to undertake
the licensed activity, and jincluding any such value given to an af51iate of a record company .'for

such rights to undertake the licensed activity.. For the avoidance of doubt, value given to a
copyright owner ofmusical works that is controllmg, control.led by, or under common control
with a record company for rights to undertake the licensed activity shall not be considered value
given to the record company. Notwithstanding the foregoingl, applicable consideration shall not
include in-kind promotional consideration given to a record company (or'affiliate thereof) that is
used to promote the sale or paid use of sound recordings embodying musiical works or the paid
use of music services through which sound riecordings embodying musical works are available
where such in-kind promotional consideration is given in connection with a use that quali.6es fair

licensing under 17 U.S.C.. 115.

BUE'button means a mandatory BUY button on all interactive and non-interactive Subpart 8 and
C streaming services which allows customers to voluntarily buy or purchase a work as a
permanent paid digital download defined under j~385.2 and paid at the royalty rate defined and
determined in Subpart A under j385.3. V/orks are do~jihad'ed on-'demand or from already,
streaming cached reproductions as defined in ~~385,11. Revenues are to be divided 80% to all
respective music copyright owners and creators and 20% to the respective Services or Licensees.
Copyright Revenues are to be divided 50/50 between &11,5 and q~114 copyright owners; ~,115

songwriters and publishers via Performing Rights Organizations or by direct deal, and then q~114

singers (45%), record labels (50%)., AFM studio players (2.5%) and AFTRA background singers
(2.5%), in accordance with customary splits by SoundExchange.

GAAP means U.S. Generally Accepted Accounting Prjjnciples, except that if the U.S. Securities ~

and Exchange Commission permits or requires entities with securities, that are publicly traded in
the U.S. to employ International Financial Reporting Standards, as issued by the International
Accounting Standards Board, or as accepted by the Securities and Exchange Commission if
different &om that issued by the International Accounting Standards Board, in lieu of Generally
Accepted Accounting Prijaciples, then an entity:may eel.oy Int&rnational. Financial Repdrtirig
Standards as "GAAP" for purposes of this subpart.
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Interactive stream means a stream of a sound recording of a musical work, where the
performance of the sound recording by means of the stream is not exempt under 17 U.S.C.

114(d)(1) and does not in itself or as a result of a program in which it is included qualify for
statutory licensing under 17 U.S.C. 114(d)(2).

Licensee means a person that has obtained a compulsory license under 17 U.S.C. 115 and its
implementing regulations.
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Offering means a service provider's offering of licensed activity that is subject to a particular rate
set forth in $385.13(a) (e.g., a particular subscription plan available through the service

provider).

Promotional royalty rate means the statutory royalty rate of zero in the case of certain
d i i d M 8~44 4

devm4ads, as provided in $385.14.

Record company means a person or entity that

(1) Is a copyright owner of a sound recording of a musical work;
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(2) In the case of a sound recording of a musicall. work Gxed before February 15, 1972, has rights
to the sound recording, under the common law or statutes of any State, that aire equivalent to the
rights of a copyright owner of a sound recording of a musical work under title 17, United States
Code;

(3) Is an exclusive licensee of the rights to reproduce and distribute a sound recording of a
musical work; or

(4) Performs the functiions of marketing and authorizing the distribution of a sound recording of
a musical work under:its own label, under the authority of the copyright owner of the soulnd

recording.

Relevantpage means a page (including a Web page, screen or display) from which licensed'ctivityoffered by a service provider is directly available to end users, but only where the
offering of licensed activity and content that directly relaties to the bufferin'g of licensed activity
(e.g., an image of the artist or artwork closely a. sociated with such offering, artiist or album 'nformation,reviews of such offering, credits arid music player controls) comprises 75'/0 or more
of the space on that page, excluding any space occupied by advertising. A licensed activity is
directly available to end users from a page if sound recordings ofmusical works can be accessed
by end users for licensed actiivity from. such page (in most cases this will be the page where the
limited download or interactiive stream takes plaice).

Service provider means that entity (wliichi may or may not be the licensee) that, with respect to
the licensed activity,

(1) Contracts with or has a diirect relatiionship with end users in a case where a contract or
relationship exists, or otherwise controls the content made available to end users;
(2) Is able to report fully on service revenue f'rom the pro vision of the licensed activity to'he;
public, and to the extent aipplicable, verify service revenue tlnough an audit; and
(3) Is able to report fully on usage ofmusical works by the serv:ice, or procure such reporting,
and to the extent applicable, verify usaige through an audit.

Service revenue. (1) Subject to paragraphs (2) Qirough (5) os thd del6nitioh of "Service reVeriue,"

and subject to GAAP,,service revenue shall mean the f'ollewing~

(i) All revenue recogniized by the servi.ce provider from end users from the provision of licensed
activity;
(ii) All revenue recogmzed by the service provider by way of sponsorship and commissions as a
result of the inclusion of third-party "in-streaim"'r "in-download" advertising as part of licensed
activity (i.e., advertising placed imjmediately at the start, end or,during the actual delivery, by
way of interactive streaming e" WmW'.kkmaileaW, as applicable, of a musical work); and

(iii) All revenue recognized by the service provider, including by way of sponsorship and
commissions, as a result of the placement of thijid-party advertising on. a relevant page of the
service or on any page that directly follows such relevant page leading up to and including the
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limited download or interactive streaming, as applicable, of a musical work; provided that, in the

case where more than one service is actually available to end users &om a relevant page, any
advertising revenue shall be allocated between such services on the basis of the relative amounts

of the page they occupy.

(2) In each of the cases identified in paragraph (1) of the definition of "Service revenue," such
revenue shall, for the avoidance of doubt,

(i) Include any such revenue recognized by the service provider, or ifnot recognized by the
service provider, by any associate, af61iate, agent or representative of such service provider in
lieu of its being recognized by the service provider;
(ii) Include the value of any barter or other nonmonetary consideration;
(iii) Not be reduced by credit card commissions or similar payment process charges; and

(iv) Except as expressly set forth in this subpart, not be subject to any other deduction or set-oQ
other than refunds to end users for licensed activity that they were unable to use due to technical
faults in the licensed activity or other bona fide refunds or credits issued to end users in the
ordinary course of business.

(3) In each of the cases identified in paragraph (1) of the definition of "Service revenue," such
revenue shall, for the avoidance of doubt, exclude revenue derived solely in connection with
services and activities other than licensed activity, provided that advertising or sponsorship
revenue shall be treated as provided in paragraphs (2) and (4) of the definition of "Service
revenue." By way of example, the following kinds of revenue shall be excluded:

(i) Revenue derived &om non-music voice, content and text services;

(ii) Revenue derived from other non-music products and services (including search services,
sponsored searches and click-through commissions); and

(iii) Revenue derived &om music or music-related products and services that are not or do not
include licensed activity.

(4) For purposes ofparagraph (1) of the definition of "Service revenue," advertising or
sponsorship revenue shall be reduced by the actual cost of obtaining such revenue, not to exceed
15%.

(5) Where the licensed activity is provided to end users as part of the same transaction with one
or more other products or services that are not a music service engaged in licensed activity, then
the revenue deemed to be recognized from end users for the service for the purpose of the
definition in paragraph (1) of the definition of "Service revenue" shall be the revenue recognized
from end users for the bundle less the standalone published price for end users for each of the
other component(s) of the bundle; provided that, if there is no such standalone published price
for a component of the bundle, then the average standalone published price for end users for the
most closely comparable product or service in the U.S. shall be used or, ifmore than one such
comparable exists, the average of such standalone prices for such comparables shall be used.
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Stream means the digital transmission of a sound recording of a musical work to an end user—.

(1) To allow the end user to listen to the sound recording,i whilei maintaining a live network
connection to the transmitting service, substantiaHy at the time oftraremission, except to'he
extent that the sound recording rem~i~s accessible for future listening &om a streaming cache
reproduction;
(2) Using technology that is designed such that the sound, recording does.not remain accessible
for future listening, except to the extent that the sound recording remains'accessible for future,
listening &om a streaming cache reproduction; and
(3) That is also subject to licensing as a public performance of the musical work.

Streaming cache reproduction means a reproduction of a sound recording of a musical work
made on a computer or other receiving device by a service solely for the purpose ofpermitting
an end user who has previously received a stream of such sound. recording to play such sound i

recording again &om local storage on such computer or other device rather than by means of a
transmission; provided that the user is only able to do so while maintaining a live network
connection to the service, and such reproduction is encrypted or otherwise protected consistent'ithprevailing industry standards to prevent it &om being played in any other manner oz ou any
device other than the computer or other device on which it was originally. made.

Subscription service means a digital music service for which end users are required to pay aifee
to access the service for de6ned subscription periods ef 3 yearsIor less (in contrast to, for
example, a service where the basic charge to users is a payment per download or per play), .

whether such payment is made for access to the service on a standalone basis or as part of a.
bundle with one or more other products or services, and including any use of such a service on a
trial basis without charge as described in $385.14(b).
[74 FR 4529, Jan. 26, 2009, as amended at 74 FR 6834, Feb. 11, 2609; 78 FR 67942, Nov. 13,
2013]

$385.12 Calculation of royalty payments in general. ~

(a) Applicable royalty. Licensees that make or authori& llicehsed. akti4tyipursuant to 17 U.S:.C.:

115 shall pay royalties therefor that are calculated as provided in this section, subject to the
~I~I~um royalties and subscriber-based royalty floors for speci6c types of services provided im

$385.13, except as provided for certain promotional uses in $385.14.

(b) Rate calculation methodology. Royalty payments for licensed activity shall be calculated asl

provided in paragraph (b) of this section. Ifa service includes dh6ezerjt offerings, royalties must
be separately calculated with respect to each such offering taking into.consideration service;
revenue and expenses associated with such offering. Uses subject % the promotional royalty. rate
shall be excluded &om the calculation ofroyalties due, as further described in this section and .

the following $385.13.
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(1) Step 1: Calculate the All-In Royalty for the Offering. For each accounting period, the all-in

royalty for each offering of the service provider is the greater of
(i) The applicable percentage of service revenue associated with the relevant offering as set forth

in paragraph (c) of this section (excluding any service revenue derived solely from licensed

activity uses subject to the promotional royalty rate), and

(ii) The minimum specified in $385.13 of the offering involved.

(2) Step 2: Subtract Applicable Performance Royalties. From the amount determined in step 1 in

paragraph (b)(1) of this section, for each offering of the service provider, subtract the total
amount of royalties for public performance ofmusical works that has been or will be expensed
pursuant to public performance licenses in connection with uses ofmusical works through such

offering during the accounting period that constitute licensed activity {other than licensed
activity subject to the promotional royalty rate). Although this amount may be the total of the
service's payments for that offering for the accounting period, it will be less than the total of
such public performance payments if the service is also engaging in public performance of
musical works that does not constitute licensed activity. In the case where the service is also

engaging in the public performance of musical works that does not constitute licensed activity,
the amount to be subtracted for public performance payments shall be the amount of such
payments allocable to licensed activity uses (other than promotional royalty rate uses) through
the relevant offering„as determined in relation to all uses ofmusical works for which the public
performance payments are made for the accounting period, Such allocation shall be made on the
basis ofplays ofmusical works or, where per-play information is unavailable due to bona fide
technical limitations as described in step 4 in paragraph (b)(4) of this section, using the same
alternative methodology as provided in step 4.

(3) Step 3: Determine the Payable Royalty Pool. The payable royalty pool is the amount payable
for the reproduction and distribution of all musical works used by the service provider by virtue
of its licensed activity for a particular offering during the accounting period. This amount is the
greater of
(i) The result determined in step 2 in paragraph {b)(2) of this section, and

(ii) The subscriber-based royalty floor resulting &om the calculations described in $385.13.

(4) Step 4: Calculate the Per-Work Royalty Allocation for Each Relevant Work. This is the
amount payable for the reproduction and distribution of each musical work used by the service

provider by virtue of its licensed activity through a particular offering during the accounting

period. To determine this amount, the result determined in step 3 in paragraph (b)(3) of this
section must be allocated to each musical work used through the offering. The allocation shall be
accomplished by dividing the payable royalty pool determined in step 3 for such offering by the
total number ofplays of all musical works through such offering during the accounting period
(other than promotional royalty rate plays) to yield a per-play allocation, and multiplying that
result by the number ofplays of each musical work (other than promotional royalty rate plays)
through the offering during the accounting period. For purposes of determining the per-work

royalty allocation in all calculations under this step 4 only (i.e., after the payable royalty pool has
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been determined), for sound recordings o.f musical works with a playing time of over 5 minutes,
each play shall be counted a. providecl in paragraph (d) of this section. Notwithstanding the
foregoing, if the service provider is not capable of tracking play information due to bona fide
limitations of the available technology for services of that nature or of devices useable with the
service, the per-work royalty allocation may instead be accomplished in a manner consistent with
the methodology used by the, service provider for making royalty payrnerit allocations for the u. e

of individual sound recordings.

(c) Percentage ofservice revenue. The percentage of service revenue applicable under paragraph
(b) of this section is 10.5'Yo.

(d) Overtime adjustment. For purposes of the calculations in step 4 in paragraph (b)(4) of this
section only, for sound recordings ofmusical works with a playing time of over 5 minutes, adjust
the number ofplays as follows:
(1) 5:01 to 6:00 minutes—Each play =- 1.2 plays
(2) 6:01 to 7:00 minutes—Each play =- 1.4 pjiays

(3) 7:01 to 8:00 minutes—Each play =- 1.6 pl.ays

(4) 8:01 to 9:00 minutes—Each play =- 1.8 play."

(5) 9:01 to 10:00 minutes—Each play = 2.0 plays
(6) For playing times of greater than 10 nnnutes, contin'o add .2 for each additional minute or
fraction thereof.

(e) Accounting. The calculati.ons required by paragraph (b) of this section. shall be made in good
faith and on the basis of the best knowledge, information and. belief of the licensee at the tume

payment is due, and subject to the additional accounting and certification requirements of 1 /
U.S.C. 115(c)(5) and &j201.19 of this title., Without limitation, a licensee's statements of account
shall set forth each step of it. calculations with suf6cient information to allow the copyright
owner to assess the accuracy and manjner in which the licensee determined the payable royalty ~

pool and per-play allocations (including information sufficient to demonstrate whether and how a
minimum royalty or subscriber-based royalty floor pmi..sujet to $385.13 d'oes or does not apply)
and, for each offering reported, also indicate the type of licensed activity involved and the
number ofplays of each musical work. (including an indication of any overtime adjustment
applied) that is the basis of the per-work royalty allocation being paid.
[74 FR 4529, Jan. 26, 2009, as amended at 78 FR 67943, Nov. 13, .201.3]

$385.13 Minimum royalty rates and subscriber-based roya~ltyifloors for specific types of
services.

(a) In general. The following minimum royalty rates land sulbsciribt:r-based royalty floors she'll

apply to the following type. of licensed activity:

(1) Standalone non-portable subscription streaming 'only. Except as provided inparagraph'(a)'4)

of this section, in the case of a . ubscription service thxough whiich an encl user can listen to
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sound recordings only in the form of interactive streams and only &om a non-portable device to
which such streams are originally transmitted while the device has a live network connection, the
minimum for use in step 1 of $385.12(b)(1)(ii) is the lesser of sub»»meum II as described in

paragraph (c) of this section for the accounting period and the aggregate amount of 50 cents per
subscriber per month. The subscriber-based royalty floor for use in step 3 of $385.12(b)(3)(ii) is
the aggregate amount of 15 cents per subscriber per month.

(2) Standalone non-portable subscription—mixed. Except as provided in paragraph (a)(4) of this
section, in the case of a subscription service through which an end user can listen to sound
recordings either in the form of interactive streams 'ut only &om a non-

portable device to which such streams or downloads are originally transmitted, the mi»imum for
use in step 1 of $385.12(b)(1)(ii) is the lesser ofthe submit»imum I as described in paragraph (b)
of this section for the accounting period and the aggregate amount of 50 cents per subscriber per
month. The subscriber-based royalty floor for use in step 3 of $385.12(b)(3)(ii) is the aggregate
amount of30 cents per subscriber per month.

(3) Standalone portable subscription service. Except as provided in paragraph (a)(4) ofthis
section, in the case of a subscription service through which an end user can listen to sound
recordings in the form of interactive streams = ' '.=" "c: c""™ &om a portable device, the
minimum for use in step 1 of $385.12(b)(l)(ii) is the lesser of submimmum I as described in
paragraph (b) of this section for the accounting period and the aggregate amount of 80 cents per
subscriber per month. The subscriber-based royalty floor for use in step 3 of $385.12(b)(3)(ii) is
the aggregate amount of 50 cents per subscriber per month.

(4) Bundled subscription services. In the case ofa subscription service providing licensed
activity that is made available to end users with one or more other products or services (including
products or services subject to other subparts) as part of a single transaction without pricing for
the subscription service providing licensed activity separate &om the product(s) or service(s)
with which it is made available (e.g., a case in which a user can buy a portable device and one-

year access to a subscription service providing licensed activity for a single price), the mir»mum
for use in step 1 of $385.12(b)(1)(ii) is subminimum I as described in paragraph (b) ofthis
section for the accounting period. The subscriber-based royalty floor for use in step 3 of
$385.12(b)(3)(ii) is the aggregate amount of25 cents per month for each end user who has made
at least one play of a licensed work during such month (each such end user to be considered an
"active subscriber").

(5) Free nonsubscriptionlad-supported services. In the case of a service offering licensed activity
&ee of any charge to the end user, the mi»imum for use in step 1 of $385.12(b)(1)(ii) is
submit»imum II described in paragraph (c) of this section for the accounting period. There is no
subscriber-based royalty floor for use in step 3 of $385.12(b)(3)(ii).

(b) Computation ofsubminimum I. For purposes ofparagraphs (a)(2), (3), and (4) ofthis section,
submirnmum I for an accounting period means the aggregate ofthe following with respect to all
sound recordings ofmusical works used in the relevant offering of the service provider during
the accounting period—
(1) In cases in which the record company is the licensee under 17 U.S.C. 115 and the record
company has granted the rights to make interactive streams or!i-.:.i'.~ permanent paid digital
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downloads of a sound recordHng thjrough the turd-party service together with the ri.ght to i

reproduce and distribute the musical work embodied therein, 17.36% of the tot 6 amount
expensed by the service provider or any of its al%1iates in accordance with GAAP for such rights
for the accounting period, w]hich amount shall equal the applicable consideration for such rights
at the time such applicable consideration is properly recognized. as'an expense under G~
(2) In cases in which the record company is not the licensee under 17 U.S.C. 115 and the record
company has granted the rights to make interactive streams or 4inu'.~4 permanent paid digital
downloads of a sound recorcHng thj~ough the thijrd-party service without the right to reproduce i

and distribute the musical work embodied therein, 21% of the total amount expensed by the
service provider or any of its afltili«tes in accordance with GAAP for such rights for the
accounting period, which amount shall equal the appli~cable con~sideration for such rights at the
time such applicable consideratjion is properly recognized as'ni expen~se under GAAP.

(c) Computation ofsubmimmum IL For purposes ofparagraphs (a)(1) and (5) o f this section,
subminimum II for an accounting period means the aggregate of the following with respect to all'oundrecordings ofmusical works used in the relevant offering of the: sejwice provider during
the accounting period—
(1) In cases in which the record company is the licensee under 17 Ij.S.C. 115 and the record
company has granted the rights to make interactive streams and K" -'~i~d permanent paid digital',
downloads of a sound recoraHng th~ough the thijrd-party service together with the ri.ght to ~

reproduce and distribute the musical work embodied therein., 18% of the total amount expensed.

by the service provider or any of its affiliate.; in accordance with GAAZ for such rights for the
accounting period, which amount shall equal the appli~cable con~sideration for such rights at the
time such applicable consideratjion is properly recognized as'ni expense under GAAP.

(2) In cases in which the record company is not the licensee under 17 U.S.C. 115 and the record
company has granted the rights to make interactive streams or 1:imited downloads of a sound
recording through the third-party servjice without the r]ighk td reProduce and distribute the
musical work embodied therein, 22% of the total amount expensed by the service provider or any
of its affiliates in accordance with GAAP for such rights for ~the accounting period, which
amount shall equal the applicable consideration for such rights at the time such applicable
consideration is properly recogrrized as an expense under] GAAP.

(d) Payments made by thirdparties. If a record company ~providing sound recording rights to the
service provider for a licensed activity—
(1) Recognizes revenue (:in accordance with GAAJ', and including for the avoidance of doubt all
applicable consideration 'with respect to such rights for the accounting, period, regardless ~of the ~

form or timing ofpayment) from a person or entity other than the senesce provider provicling the
licensed activity and its affil:iates, and

(2) Such revenue is received, in the context of the transactions involved, as applicable
consideration for such rights,
(3) Then such revenue: shall be added to the amounts expensed by the,service provider solely for

purposes ofparagraphs(b)(1), (b)(2), (c)(1), or (c)(2) of t]us section, as applicable, if not already
included in such expensed amounts. 'V&ere the service provider is the licensee, if the seance
provider provides the record company all information necessary for the record company to
determine whether additional royal.ties are payable by the service provider hereunder as a result
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of revenue recognized &om a person or entity other than the service provider as described in the
immediately preceding sentence, then the record company shall provide such further information

as necessary for the service provider to calculate the additional royalties and indemnify the

service provider for such additional royalties. The sole obligation of the record company shall be

to pay the licensee such additional royalties if actually payable as royalties hereunder; provided,
however, that this shall not affect any otherwise existing right or remedy of the copyright owner

nor diminish the licensee's obligations to the copyright owner.

(e) Computation ofsubscriber-based royalty rates. For purposes of paragraph (a) of this section,

to determine the minimum or subscriber-based royalty floor, as applicable to any particular
offering, the total number of subscriber-months for the accounting period, shall be calculated
talang into account all end users who were subscribers for complete calendar months, prorating
in the case of end users who were subscribers for only part of a calendar month, and deducting
on a prorated basis for end users covered by a free trial period subject to the promotional royalty
rate as described in $385.14(b)(2), except that in the case of a bundled subscription service,
subscriber-months shall instead be determined with respect to active subscribers as defined in
paragraph (a)(4) of this section. The product of the total number of subscriber-months for the
accounting period and the specified number of cents per subscriber (or active subscriber, as the
case may be) shall be used as the subscriber-based component of the minimum or subscriber-
based royalty floor, as applicable, for the accounting period.
[74 FR 4529, Jan. 26, 2009, as amended at 78 FR 67943, Nov. 13, 2013]

$385.14 Promotional royalty rate.
(a) Generalprovisions. (1) This section establishes a royalty rate of zero in the case of certain
promotional interactive streaming activities, and of certain promotional hailed permanent paid
digital downloads offered in the context of a &ee trial period for a digital music subscription
service under a license pursuant to 17 V.S.C. 115. Subject to the requirements of 17 U.S.C. 115

and the additional provisions ofparagraphs (b) through (e) of this section, the promotional
royalty rate shall apply to a musical work when a record company transmits or authorizes the
transmission of interactive streams or limited downloads of a sound recording that embodies
such musical work, only if-
(i) The primary purpose of the record company in making or authorizing the interactive streams

or 4+~ted permanent paid digital downloads is to promote the sale or other paid use of sound
recordings by the relevant artists, including such sound recording, through established retail
channels or the paid use of one or more established retail music services through which the
sound recording is available, and not to promote any other good or service;

(ii) Either-
(A) The sound recording (or a different version of the sound recording embodying the same

musical work) is being lawfully distributed and offered to consumers through the established
retail channels or services described in paragraph (a)(1)(i) of this section; or

(B) In the case of a sound recording of a musical work being prepared for commercial release but

not yet released, the record company has a good faith intention of lawMly distributing and
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ofFering to consumers the sound recording (or a diferent version of the sound recording
embodying the same musical work) through the established retail channels or services described
in paragraph (a)(1)(i) of this section within 90 days after the commencement ofthe fu,'st

promotional use authorized under this section (and in fact does so, unless it can demonsbtatel Mt
notwithstanding its bona 6de intention, it unexpectedly did not meet the scheduled release date);
(iii) In connection with authorizing the promotional interactive streams or limited downloads, the
record company has obtained &om the service provider it authorizes a written representation that

(A) In the case ofa promotional use other than interactive stre~~i~g subject to paragraph (d) of
this section, the service provider agrees to maintain for a period ofno less than 5 years &om the
conclusion of the promotional activity complete and accurate records ofthe relevant
authorization and dates on which the promotion was conducted, and identifying each sound
recording of a musical work made available through the promotion, the Hcensed activity
involved, and the number ofplays of such recording;'B)

The service provider is in all material respects operating,with appropriate license authority i

with respect to the musical works it is using for promotional and other purposes; and

(C) The representation is signed by a person authorized to make the representation on behalfof
the service provider;

(iv) Upon receipt by the record company ofwritten notice &om the copyright owner ofa,musical,
work or agent ofthe copyright owner stating in good faith that a particular service is in a material .

manner operating without appropriate license authority from such copyright owner, the record'ompanyshall within 5 business days withdraw by written notice its authorization of such uses
of such copyright owner's musical works under the promotional royalty rate by that service;
(v) The interactive streams or limited downloads are offered &ee ofany charge to the end user I

and, except in the case of interactive streaming subject to paragraph (d) of this section in the case
ofa &ee trial period for a digital music subscription servi'ce, 'no 'more than 5 sound recordings at
a time are streamed in response to any individual request of an end user;
(vi) The interactive streams and limited downloads are offered in a'manner such that the useris't

the same time (e.g., on the same Web page) presented with a purchase opportunity for the,
relevant sound recording or an opportunity to subscribe te a paid service o6ering the sound .

recording, or a link to such a purchase or subscription opportunity, except—
(A) In the case of interactive streaming of a sound recording being prepared for commercial
release but not yet released, certain mobile applicatiorts or other circumstances in which the.
foregoing is impracticable in view of the current state of the relevant technology; and
(B) In the case of a &ee trial period for a digital music subscription service, if end users aire I

periodically offered an opportunity to subscribe to the service during such &ee trial period;and'vii)

The interactive streams and limited downloads axe not provided in a manner that is 1Rely to
cause mistake, to confuse or to deceive, reasonable end users as to the endorsementox'ssociationof the author of the musical work with any product, 'service or activity other than the
sale or paid use of sound recordings or paid use ofa music service through which sound .

Page 14 of38



PUBLIC VERSION

recordings are available. Without limiting the foregoing, upon receipt ofwritten notice from the

copyright owner of a musical work or agent of the copyright owner stating in good faith that a
particular use of such work under this section violates the limitation set forth in this paragraph

(a)(1)(vii), the record company shall promptly cease such use of that work, and within 5 business

days withdraw by written notice its authorization of such use by all relevant third parties it has
authorized under this section.

(2) To rely upon the promotional royalty rate, a record company making or authorizing
interactive streams or limited downloads shall keep complete and accurate contemporaneous
written records of such uses, including the sound recordings and musical works involved, the
artists, the release dates of the sound recordings, a brief statement of the promotional activities
authorized, the identity of the service or services where each promotion is authorized (including
the Internet address if applicable), the beginning and end date of each period ofpromotional
activity authorized, and the representation required by paragraph (a)(1)(iii) of this section;
provided that, in the case of trial subscription uses, such records shall instead consist of the
contractual terms that bear upon promotional uses by the particular digital music subscription
services it authorizes; and further provided that, if the record company itself is conducting the
promotion, it shall also maintain any additional records described in paragraph (a)(1)(iii)(A) of
this section. The records required by this paragraph (a)(2) shall be maintained for no less time
than the record company maintains records ofusage ofroyalty-bearing uses involving the same

type of licensed activity in the ordinary course ofbusiness, but in no event for less than 5 years
from the conclusion of the promotional activity to which they pertain. If the copyright owner of a
musical work or its agent requests a copy of the information to be maintained under this
paragraph (a)(2) with respect to a specific promotion or relating to a particular sound recording
of a musical work, the record company shall provide complete and accurate documentation
within 10 business days, except for any information required under paragraph (a)(1)(iii)(A) of
this section, which shall be provided within 20 business days, and provided that if the copyright
owner or agent requests information concerning a large volume ofpromotions or sound
recordings, the record company shall have a reasonable time, in view of the amount of
information requested, to respond to any request of such copyright owner or agent. If the record
company does not provide required information within the required time, and upon receipt of
written notice citing such failure does not provide such information within a further 10 business

days, the uses will be considered not to be subject to the promotional royalty rate and the record
company (but not any third-party service it has authorized) shall be liable for any payment due

for such uses; provided, however, that all rights and remedies of the copyright owner with
respect to unauthorized uses shall be preserved.

(3) If the copyright owner of a musical work or its agent requests a copy of the information to be
maintained under paragraph (a)(1)(iii)(A) of this section by a service authorized by a record
company with respect to a specific promotion, the service provider shall provide complete and
accurate documentation within 20 business days, provided that if the copyright owner or agent
requests information concerning a large volume ofpromotions or sound recordings, the service

provider shall have a reasonable time, in view of the amount of information requested, to

Page 15 of 38



PUBLIC VERSION

respond to any request of such copyright owner or agent. If the service provider does not provide
required information within the required time, and upon receipt ofwritten notice citing such
failure does not provide such information within a further 10 business days, the uses wiu bei

considered not to be subject to the promotional royalty rate and the service provider (butinot the
record company) will be liable for any payment due for such uses; provided, however, that all
rights and remedies ofthe copyright owner with respect to unauthorized uses shall be preserved.

(4) The promotional royalty rate is exclusively for auto-',only ipte~cpve'treaming md-kei4e4
dewek&ada ofmusical works subject to licensing under 17'.S.C. 115. The promotionalroyalty'ate

does not apply to any other use under 17 U.S.C. 115; nor does it apply to public
performances, audiovisual works, lyrics or other uses 'outside the scope of 17 U:.S.C. 115,
Without limitation, uses subject to licensing under 17 U.S.C. 115 that do not qualify for the'romotionalroyalty rate (including without limitation interactive streaming M@ei4ed-devw4ads
ofa musical work beyond the time limitations applicable'to the'promotional royalty rate) require
payment ofapplicable royalties. This section is based ion ian understanding of industry practices
and market conditions at the time of its development, among other'things. The terms of this ~

section shall be subject to de novo review and consideration (or elimination altogether) in futur'e

proceedings before the Copyright Royalty Judges. Nothing in this section shall be interpreted oi
construed in such a mmmer as to nullify or diminish any limitation requirement or oblightidn df
17 U.S.C. 115 or other protection for musical works afforded by the Copyright Act, 17 U.S.C.
101 et seq.

h
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(c) Interactive streaming offull-length musical works through record company and artist
services. In addition to those of paragraph (a) of this section, the provisions of this paragraph (c)

apply to interactive streaming conducted or authorized by record companies under the
promotional royalty rate through a service (e.g., a Web site) directly owned or operated by the
record company, or directly owned or operated by a recording artist under the authorization of
the record company, and that is not subject to paragraph (d) of this section. For the avoidance of
doubt and without limitation, an artist page or site on a third-party service (e.g., a social
networking service) shall not be considered a service operated by the record company or artist.
Such interactive streams may be made or authorized by a record company under the promotional
royalty rate only if—

(1) The interactive streaming subject to this paragraph (c) of a particular sound recording is

offered or authorized by the record company on no more than 90 days total for all services (i.e.,
interactive streaming under this paragraph (c) of a particular sound recording may be authorized
on no more than a total of 90 days, which need not be consecutive, and on any such day,
interactive streams may be offered on one or more services operated by the record company or
artist, subject to the provisions ofparagraph (b)(2) of this section); provided, however, that an
additional 90 days shall be available each time the sound recording is re-released by the record

company in a remastered form or as part of a compilation with a different set of sound recordings
than prior compilations that include that sound recording;

(2) In the case of interactive streaming through a service devoted to one featured artist, the
interactive streams subject to this paragraph (c) of this section of a particular sound recording are

made or authorized by the record company on no more than one official artist site per artist and

are recordings of that artist; and

(3) In the case of interactive streaming through a service that is not limited to a single featured

artist, all interactive streaming on such service (whether eligible for the promotional royalty rate

or not) is limited to sound recordings of a single record company and its af61iates and the service

would not reasonably be considered to be a meaningful substitute for a paid music service.
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(d) Interactive streaming ofclips. In addition to those in paragraph (a) of this section,the,'rovisionsof this mph (d) apply to interactive streatniog conducted or authorized by record i

companies under the promotional royalty rate of segments of sound recordings ofmusical Corks l

with a playing time that does not exceed 90 seconds. Such interactive streams may be made.or .

authorized by a record company under the promotional royalty rate without any of the teinporal
limitations set forth in paragraphs (b) and (c) ofthis st n (but spbjgct &o the pter conditions
ofparagraphs (b) and (c) of this section, as applicable). For clarity, this paragraph (d) isstrictly'imited

to the uses described herein and shall not be construed as permitting'the creation or use
ofan excerpt ofa musical work in violation of 17 U.S.C. 106(2) or 115(a)(2) or any other right
of a musical work owner.
[74 FR 4529, Jan. 26, 2009, as amended at 74 FR 6834, Feb. 11', 2009; 78 FR 67944, Nov. 13,
2013]

$385.15 [Reserved]

$385.16 Reproduction and distribution rights covered. ~

A compulsory license under 17 U.S.C. 115 extends to all reproduction and distribution rights that
may be necessary for the provision of the licensed activity, solely for the purpose ofprovi ig,
such licensed activity (and no other purpose).

P85.17 Effect of rates.
In any future proceedings under 17 U.S.C. 115(c)(3)(C) andi(D), the royalty rates payable for ai

compulsory license shall be established de novo.

Subpart C—Limited Offerings, Mixed Service Buztdlhs, Music BitndIes,'aid Lokker
Services and Purchased Content Locker Services
Source: 78 FR 67944, Nov. 13, 2013, unless otherwise noted.

$385.20 General.
(a) Scope. This subpart establishes rates and terms ofroyalty payments for certain reproduction8
or distributions ofmusical works through limited offermgs, mixed~service bundles, music
bundles, paid locker services and purchased content locker services provided in accordance with
the provisions of 17 U.S.C. 115. For the avoidance ofdoubt, to the extent that product
configurations for which rates are speci6ed. in subpart A of this'part are included within licensed
subpart C activity, as defined in $385.21, the rates specified in subpart A ofthis part shall eelwv»'~ wk "''" "' '&" pw'b)

Legal compliance. A licensee that, pursuant to 17 U.S.C.'15, makes or authorizes
reproduction or distribution ofmusical works in limited offerings, mixed service bundles, music
bundles, paid locker services or purchased content locker. services shall comply with the'equirementsof that section, the rates and terms of this subpart,i and any other appl'icable
regulations, with respect to such musical works and uses licensed pursuant to 17 U.S.C. 115.
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(c) Interpretation. This subpart is intended only to set rates and terms for situations in which the
exclusive rights of a copyright owner are implicated and a compulsory license pursuant to 17

V.S.C. 115 is obtained. Neither this subpart nor the act of obtaining a license under 17 U.S.C.

115 is intended to express or imply any conclusion as to the circumstances in which any ofthe
exclusive rights ofa copyright owner are implicated or a license, including a compulsory license

pursuant to 17 U.S.C. 115, must be obtained.

$385.21 De5nitions.
For purposes of this subpart, the following de6nitions shall apply:
Affl liate shall have the meaning given in $385.11.
Applicable consideration shall have the meaning given in $385.11, except that for purposes of
this subpart C, references in the definition of"Applicable consideration" in $385.11 to licensed
activity shall mean licensed subpart C activity, as de6ned in this section.
Free trial royalty rate means the statutory royalty rate ofzero in the case of certain free trial
periods, as provided in $385.24.
GAAP shall have the meaning given in $385.11.
Interactive stream shall have the meaning given in $385.11.
Licensee shall have the meaning given in $385.11.
Licensed subpart C activitymeans, referring to subpart C of this part—
(1) In the case of a limited offering, the applicable interactive streams e:!i-... te" ""-.~ads;
(2) In the case of a locker service, the applicable interactive streams, permanent paid digital
downloads, restricted downloads or ringtones;
(3) In the case ofa music bundle, the applicable reproduction or distribution ofa physical
phonorecord, permanent paid digital download or ringtone; and

(4) In the case of a mixed service bundle, the applicable-
(i) Permanent paid digital downloads;

(ii) Ringtones;
(iii) To the extent a limited o6ering is included in a mixed service bundle, interactive streams orL'4
(iv) To the extent a locker service is included in a mixed service bundle, interactive streams,
permanent paid digital downloads, restricted downloads or ringtones.

Limited ogering means a subscription service providing interactive streams ":!!~ed "";.='~
where,—

(1) An end user is not provided the opportunity to listen to a particular sound recording chosen

by the end user at a time chosen by the end user (i.e., the service does not provide interactive
streams of individual recordings that are on-demand, " ""--'~We@

IJ JWW .-.."-::"~e="."i".."" '.".~ ";. "=mme)»»:
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Locker service means a service providing access to sound recordings ofmusical works in the
form of interactive streams, permanent paid digital downloads, restricted downloads or ringtones,
where the service has reasonably determined that phonorecordsi ofthe applicable sound 'ecordingshave been purchased by the end user or are otherwise in the possession of the len8.

user prior to the end user's first request to access such~sound~ recordings by means of the service.
The term locker service does not extend to any part of a service, otherwise meeting, this definition's

to which a license is not obtained for the applicable reproductions and distributions ofmusical
works.

Mixed service bundle means an o6ering of one or more ofpermanent paid digital downloads,
ringtones, locker services or limited offerings, together with'one or more ofnon-music services
(e.g., Internet access service, mobile phone service) or non-music products (e.g., a device such as i

a phone) ofmore than token value, that is provided to users as part of one transaction without
pricing for the music services or music products separate &am the whole offering.

Music bundle means an offering of two or more ofphysical phonorecerds, permanent paid digital
downloads or ringtones provided to users as part of one transaction (e.g., download plus i

ringtone, CD plus downloads). A music bundle must contain at ileast two different product
con6gurations and cannot be combined with any other offering containing licensed activity
under subpart B of this part or subpart C of this part.

(1) In the case ofmusic bundles containing one or more physical p'honorecords, the physical
phonorecord component of the music bundle must be sold under a single catalog number, and the,
musical works embodied. in the digital phonorecord delivery, con6gurations in the music bundle
must be the same as, or a subset of, the musical works embodied in the physical phonorecords;
provided that when the music bundle contains a set of digital phonorecord deliveries sold by the
same record company under substantially the same title as the physical phonorecord (e.g., a
corresponding digital album), up to 5 sound recordings ofmusical works that are included im thie

stand-alone version of such set of digital phonorecord deliveries but are not included on the 1

physical phonorecord may be included among the digitaliphonorecord deliveries in the music
bundle. In addition, the seller must permanently part with possession ofthe physical phonorecord I

or phonorecords sold as part of the music bundle.

(2) In the case ofmusic bundles composed solely of digital phonorecord deliveries, the number
ofdigital phonorecord deliveries in either configuration cannot iexceed 20, and the musical works'mbodiedin each configuration in the music bundle must be the same as, or a subset of, the I

musical works embodied in the configuration containing the, most musical works.

Paid locker service means a locker service that is a subscription service.
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Permanentpaid digital download shall have the meaning given in $385.2.

Purchased content locker service means a locker service made available to end-user purchasers
of permanent digital downloads, ringtones or physical phonorecords at no incremental charge
above the otherwise applicable purchase price of the permanent paid digital downloads,
ringtones or physical phonorecords, with respect to the sound recordings embodied in permanent
digital downloads or ringtones or physical phonorecords purchased from a qualifying seller as

described in paragraph (1) of this definition of "Purchased content locker service," whereby the
locker service enables the purchaser to engage in one or both of the qualifying activities
indentified in paragraph (2) of this definition of "Purchased content locker service." In addition,
in the case of a locker service made available to end-user purchasers ofphysical phonorecords,
the seller must permanently part with possession of the physical phonorecords.

(1) A qualifying seller for purposes of this definition of "purchased content locker service" is the
same entity operating such locker service, one of its affiliates or predecessors, or-
(i) In the case of permanent digital downloads or ringtones, a seller having another legitimate
connection to the locker service provider set forth in one or more written agreements (including
that the locker service and permanent digital downloads or ringtones are offered through the
same third party); or

(ii) In the case ofphysical phonorecords, a seller having an agreement with—

(A) The locker service provider whereby such parties establish an integrated o6er that creates a
consumer experience commensurate with having the same service both sell the physical
phonorecord and offer the locker service; or

(B) A service provider that also has an agreement with the entity offering the locker service,
where pursuant to those agreements the service provider has established an integrated offer that
creates a consumer experience commensurate with having the same service both sell the physical
phonorecord and offer the locker service.

(2) Qualifying activity for purposes of this definition of "purchased content locker service" is

enabling the purchaser to-
(i) Receive one or more additional phonorecords of such purchased sound recordings ofmusical
works in the form ofpermanent digital downloads or ringtones at the time ofpurchase, or

(ii) Subsequently access such purchased sound recordings ofmusical works in the form of
interactive streams, additional permanent digital downloads, restricted downloads or ringtones.

Record company shall have the meaning given in $385.11.

Restricted download means a digital phonorecord delivery distributed in the form of a download

that may not be retained and played on a permanent basis. Tke-4emm~sh-icky-@~ca@-iHe4dce
a-4nz4ed-de@,~~ad-.

Ringtone shall have the meaning given in $385.2.
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Service provider shall have the meaning given in $385.11', except thatifor purposes ofthis
subpart references in the definition of "Service provider" in $385.1.1 to licensed activity and
service revenue shall mean licensed subpart C activity, as defined in this section, and subpart C
service revenue, as defined in this section, respectively.

Subpart C ogering means, referring to subpart C ofthis part~ a service provider's offering of
licensed subpart C activity, as defined in this section, that is subject to a particular rate set forth
in $385.23(a) (e.g., a yarticular subscription plan available through the service provider).

Subpart C relevantpage means, referring to subpart C ofthis part, a page (including a Web page,
screen or display) &om which licensed subpart C activity, as defined in this section, offered by a
service provider is directly available to end users, but only where the oQering of licensed, su/part,
C activity, as defined in this section, and content that directly regulates te the o6ering of licensed
subpart C activity, as defined. in this section, (e.g., an image ofthe artist or artwork closely
associated with such offering, artist or album information, reviews of such offering, credits and
music player controls) comprises 75% or more of the space on that page, excluding any space i

occupied by advertising. A licensed subpart C activity, as defined in this section, is directly
available to end users &om a page if sound recordings ofmusical works can be accessed by end
users for licensed subpart C activity, as defined in this section, &om such page (in most cases this
will be the page where the transmission takes place).

Subpart C service revenue. (1) Subject to paragraphs (2) through (6) ofthe definition of 'fSubpdrt I

C service revenue," as defined in this section, and subject to GAAP, subpart C service revenue
shall mean, referring to subpart C ofthis part, the following:
(i) All revenue recognized by the service provider from end useis &oni the provision of licensed.
subpart C activity, as defined in this section;
(ii) All revenue recognized by the service provider by way of sponsorship and commissians as a
result ofthe inclusion of third-party "in-stream" or "in-download" advertising as part of licensed
subpart C activity, as defined in this section, (i.e., advertising placed immediately at the start, end .

or during the actual delivery, by way of transmissions of a musical work that constitute licensed
subpart C activity, as defined. in this section); and
(iii) All revenue recognized by the service provider, including by way of sponsorship and
commissions, as a result of the placement of third-party aklvhrtiking o6 a subpart C'relevant page,
as de6ned in this section, of the service or on any page that directly follows such subpart.C .

relevant page, as defined in this section, leading uy to 'and including the transmission ofa
musical work that constitutes licensed subpart C activity, ias defined in this section,'rovided that,
in the case where more than one service is actually available to end users &om a subpart C
relevant page, as defined in this section, any advertising revenue shall be allocated between such
services on the basis of the relative amounts of the page they'c'cupy.'2)

In each of the cases identified in paragraph (1) of the definition of "Subpart C service
revenue," of this section such revenue shall, for the avoidance af doubt,
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(i) Include any such revenue recognized by the service provider, or ifnot recognized by the
service provider, by any associate, affiliate, agent or representative of such service provider in

lieu of its being recognized by the service provider;

(ii) Include the value of any barter or other nonmonetary consideration;

(iii) Not be reduced by credit card commissions or similar payment process charges; and

(iv) Except as expressly set forth in this subpart, not be subject to any other deduction or set-of'f

other than refunds to end users for licensed subpart C activity, as defined in this section, that they
were unable to use due to technical faults in the licensed subpart C activity, as defined in this
section, or other bona fide refunds or credits issued to end users in the ordinary course of
business.

(3) In each of the cases identified in paragraph (1) of the definition of "Subpart C service
revenue" of this section, such revenue shall, for the avoidance of doubt, exclude revenue derived
solely in connection with services and activities other than licensed subpart C activity, as defined
in this section, provided that advertising or sponsorship revenue shall be treated as provided in
paragraphs (2) and (4) of the definition of "Subpart C service revenue" of this section. By way of
example, the following kinds of revenue shall be excluded:

(i) Revenue derived from non-music voice, content and text services;

(ii) Revenue derived from other non-music products and services (including search services,
sponsored searches and click-through commissions);
(iii) Revenue generated &om the sale of actual locker service storage space to the extent that
such storage space is sold at a separate retail price;
(iv) In the case of a locker service, revenue derived from the sale ofpermanent digital downloads
or ringtones; and

(v) Revenue derived from other music or music-related products and services that are not or do

not include licensed subpart C activity, as defined in this section.

(4) For purposes ofparagraph (1) of the definition of "Subpart C service revenue" of this section,
advertising or sponsorship revenue shall be reduced by the actual cost of obtaining such revenue,
not to exceed 15%.

(5) In the case of a mixed service bundle, the revenue deemed to be recognized &om end users
for the service for the purpose of the definition in paragraph (1) of the definition of "Subpart C

service revenue" of this section shall be the greater of-
(i) The revenue recognized &om end users for the mixed service bundle less the standalone

published price for end users for each of the non-music product or non-music service
components of the bundle; provided that, if there is no such standalone published price for a non-

music component of the bundle, then the average standalone published price for end users for the
most closely comparable non-music product or non-music service in the U.S. shall be used or, if
more than one such comparable exists, the average of such standalone prices for such

comparables shall be used; and

(ii) Either—
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(A) In the case of a mixed service bundle that either has 750,'000 subscribers or otherregiste'red'sers,

or is reasonably expected to have 750,000 subscribers or other registered users within 1

year after commencement of the mixed service bundle, 40% of the standalone published price of
the licensed music component of the bundle (i.e., the permanent digital dovnQoads,, ringtones,
locker service or limited offering); provided that, if there ~is no such standalone published price
for the licensed music component of the bundle,, then the 'average standalone published price for
end users for the most closely comparable licensed music component:in the U.S. shall be used or,
if more than one such comparable exists, the average of such standalone prices:for such
comparables shall be used; and:furl;her provided that in any case in which royalties were paid
based on this paragraph due to a reasonable expectation of reaching 750,000 subscribers or other
registered users within 1 year after commencement. of the mixed service bundle and that does not
actually happen, applicable payments shall, in the acc0unting period next following the end of
such 1-year period, retroactively be adjusted as ifparagraph (5)(ii)(B) of the defmition of
"Subpart C service revenue" of thi. section applied; or

(B) Otherwise, 50% of the standalone published price of the licensed music component of the
bundle (i.e., the permanent digital dovrnloads, ringtones, locker service or limited offering);
provided that, if there is no such standalone published price for the licensed music component of
the bundle, then the average standalone published price for end users for the most closely
comparable licensed music component in the U..S. shall be used or, ifmore than one such
comparable exists, the average of such standalone prices for such comparables shall be used.

(6) In the case of a music bundle containing a physical phonorecord, where the music bundle is
distributed by a record company for resale and the record~ company is the compulsory licensee—

(i) Service revenue shall be 150% of the record comp&yes kholes@e revenue from the music
bundle; and

(ii) The times at which distri but:ion and revenue recognition are deemed to occur shall be ~in ~

accordance with )201.19 of this title.

Subscription service means a digital music servjice for which end users are required to pay a fee
to access the service for defied subscription periods of 3 years or less (in contrast to, for
example, a service where the: basic charge to users is a payment per download or per play),
whether such payment is made for access to the servicie on a'standalone basis or as part of a
bundle with one or more other products or services, and including any use of such a service on a
trial basis without charge as described in $385.24.

$3S5.22 Calculation of royalty piayjments in general. i

(a) Applicable royalty. Licensees that make or authoriPe licensed s6bphrt C activity, as defined in

$385.21, pursuant to 17 U.S.C. 115 shall pay royalties therefor that ark calculated as provided in
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this section, subject to the royalty rates and subscriber-based royalty floors for specific types of
services provided in $385.23, except as provided for certain &ee trial periods in $385.24.

(b) Rate calculation methodology. Royalty payments for licensed subpart C activity, as defmed in

$385.21, shall be calculated as provided in this paragraph (b). If a service provides different

subpart C offerings, as defined in $385.21, royalties must be separately calculated with respect to

each such subpart C offering, as defined in $385.21, taking into consideration service revenue
and expenses associated with such offering. Uses subject to the &ee trial royalty rate shall be
excluded from the calculation of royalties due, as furlher described in this section and $385.23.

(1) Step 1: Calculate the All-In Royalty for the Subpart C Offering, as Defined in $385.21. For
each accounting period, the all-in royalty for each subpart C offering, as defined in $385.21, of
the service provider is the greater of:

(i) The applicable percentage of subpart C service revenue, as defmed in $385.21, associated
with the relevant offering as set forth in $385.23(a) (excluding any subpart C service revenue, as

defined in $385.21, derived solely &om licensed subpart C activity, as defined in $385.21, uses
subject to the free trial royalty rate); and

(ii) The minimum specified in $385.23(a) for the subpart C offering, as defined in $385.21,
involved.

(2) Step 2: Subtract applicable performance royalties to determine the payable royalty pool,
which is the amount payable for the reproduction and distribution of all musical works used by
the service provider by virtue of its licensed subpart C activity, as defined in $385.21, for a
particular subpart C offering, as de6ned in $385.21, during the accounting period. From the
amount determined in step 1 in paragraph (b)(1) of this section, for each subpart C offering, as

defined in $385.21, of the service provider, subtract the total amount of royalties for public
performance ofmusical works that has been or will be expensed pursuant to public performance
licenses in connection with uses ofmusical works through such subpart C offering, as defined in

$385.21, during the accounting period that constitute licensed subpart C activity, as defined in

$385.21, (other than licensed subpart C activity, as defined in $385.21, subject to the free trial

royalty rate), or in connection with previewing of such subpart C offering, as defined in $385.21,
during the accounting period. Although this amount may be the total of the payments with
respect to the service for that subpart C offering, as defined in $385.21, for the accounting

period, it will be less than the total of such public performance payments if the service is also

engaging in public performance ofmusical works that does not constitute licensed subpart C

activity, as defined in $385.21, or previewing of such licensed subpart C activity, as defined in

$385.21. In the case where the service is also engaging in the public performance ofmusical
works that does not constitute licensed subpart C activity, as defined in $385.21, the amount to
be subtracted for public performance payments shall be the amount of such payments allocable

to licensed subpart C activity, as defined in $385.21, uses (other than free trial royalty rate uses),
and previewing of such uses, in connection with the relevant subpart C offering, as de6ned in

$385.21, as determined in relation to all uses ofmusical works for which the public performance
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payments are made for the accounting period.. Such allocation shall be made on the basis,'ofplays,'f
musical works or, where per-play information is unlav&able Idun tol bona fide techrncai

limitations as described in step 3 in paragraph (b)(3) of this sectiori, using the same alternative
methodology as provided in step 3 in paragraph (b)(3) of this section.

(3) Step 3: Calculate the Per-Work Royalty Allocation for Each Relevant Work. This is the i

amount payable for the reproduction and distribution ofeach musical work used by the service
provider by virtue of its licensed subpart C activity, as de6ned in. $385.21, through a particular
subpart C ofFering, as defined in $385.21, during the &chunting phridd. To determ'ine this
amount, the result determined in step 2 in paragraph (b)(2) of this section must be allocated to
each musical work used through the subpart C ofFering, as defined in $385.21. The allocation
shaH be accomplished as follows:

(i) In the case of limited offerings (but not limited offerings that are part ofmixed service
bundles), by dividing the payable royalty pool determined in step 2 in paragraph (b)(2) of this'ectionfor such ofFering by the total number ofplays of aH musical works through such ofFering
during the accounting period (other than free trial royalty. rate plays) to yield a per-play
allocation, and multiplying that result by the number Gfplays of each musical work (other than
free trial royalty rate plays) through the ofFering during the accounting period. For purposes of
determining the per-work royalty allocation in aH caloulatioms under this 'step 3 'only (i.e., after
the payable royalty pool has been determined), for sound'recordings ofmusical works with a
playing time of over 5 minutes, each play shall be counted as provided in paragraph (c) of this
section. Notwithstanding the foregoing, if the service provider is not capable of tracking play
information due to bona 6de limitations of the available technology for services of that nature or
ofdevices usable with the service, the per-work royalty allloeation map instead be accomplished
in a manner consistent with the methodology used by the service provider for making royalty
payment allocations for the use of individual sound recordings. i

(ii) In the case ofmixed service bundles and locker services, by,—,

(A) Determi~i~g a constructive number ofplays of all licensed musical works that is the sum of
the total number of interactive streams of aH licensed musical works made through such ofFering

during the accounting period (other than free trial royalty rate interactive streams), plus the total
number ofplays of restricted downloads of aH licensed musical works made through such
ofFering durix~ the accounting period as to which the service provi'der tracks plays (other than
free trial royalty rate restricted downloads), plus 5 times the total number ofdownloads df all
licensed musical works made through such ofFering during the accounting period as to which the '.

service provider does not track plays (other than free trial royalty rate. downloads);:

(B) Determim~g a constructive per-play allocation that is the payable royalty pool.determined in:
step 2 ofparagraph (b)(2) of this section for such oQedng dilvided by the constructive number of
plays of aH licensed musical works deterniined in paragraph. (b)(3)(ii)(A) of this section;
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(C) For each licensed musical work, determining a constructive number ofplays of that musical
work that is the sum of the total number of interactive streams of such licensed musical work
made through such offering during the accounting period (other than &ee trial royalty rate
interactive streams), plus the total number ofplays of restricted downloads of such licensed
musical work made through such offering during the accounting period as to which the service

provider tracks plays (other than &ee trial royalty rate restricted downloads), plus 5 times the
total number of downloads of such licensed musical work made through such offering during the

accounting period as to which the service provider does not track plays (other than &ee trial
royalty rate downloads); and

(D) For each licensed musical work, determining the per-work royalty allocation by multiplying
the constructive per-play allocation determined in paragraph (b)(3)(ii)(B) of this section by the
constructive number of plays of that musical work determined in paragraph (b)(3)(ii)(C) of this
section.

(E) Notwithstanding the foregoing, if a service provider offers both a paid locker service and a
purchased content locker service, and with respect to the purchased content locker service there
is no subpart C service revenue, as defined in $385.21, and the applicable subminimum is zero
dollars, then the service provider shall be permitted to include within the calculation of
constructive plays under paragraphs (b)(3)(ii)(A) and (C) of this section for the paid locker
service, the licensed subpart C activity, as defined in $385.21, made through the purchased
content locker service (i.e., the total number of interactive streams of all licensed musical works
made through the purchased content locker service during the accounting period (other than free
trial royalty rate interactive streams), plus the total number ofplays of restricted downloads of all
licensed musical works made through the purchased content locker service during the accounting
period as to which the service provider tracks plays (other than &ee trial royalty rate restricted
downloads), plus 5 times the total number of downloads of all licensed musical works made
through the purchased content locker service during the accounting period as to which the
service provider does not track plays (other than free trial royalty rate downloads)); provided that
the relevant licensed subpart C activity, as defined in $385.21, made through the purchased
content locker service is similarly included within the play calculation for the paid locker service
for the corresponding sound recording rights.

(iii) In the case ofmusic bundles, by—

(A) Allocating the payable royalty pool determined in step 2 ofparagraph (b)(2) of this section to

separate pools for each type ofproduct configuration included in the music bundle (e.g., CD,
permanent digital download, ringtone) in accordance with the ratios that the standalone

published prices of the products that are included in the music bundle bear to each other;
provided that, if there is no such standalone published price for such a product, then the average
standalone published price for end users for the most closely comparable product in the U.S.

shall be used or, ifmore than one such comparable exists, the average of such standalone prices
for such comparables shall be used; and
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(B) Allocating the product configuration pools determined in paragraph (b)(3)(iii)(A) of this
section to individual mus:ical works by dividing each such pool by ~the total number of sound
recordings of musical works included in products of that configuration in the music bundle.

(c) Overtime adjustment. For pi@poses of'the calculations in step 3 of paragraph (b)(3)(i)'of this
section only, for sound recordings ofmusical works with a playing time of over 5 minutes, adjust
the number ofplays as follows:

(1) 5:01 to 6:00 minutes—Each play =- 1.2 plays
(2) 6:01 to 7:00 minutes—Each play =- 1.4 plays
(3) 7:01 to 8:00 minutes—Each play =- 1.6 plays
(4) 8:01 to 9:00 minutes—Each play =- 1.8 plays
(5) 9:01 to 10:00 minutes—Each play = 2.0 plays
(6) For playing times of greater than 10 niinutes, continue to add .2 plays for each additional
minute or fraction thereof.

$385.23 Royalty rates andi subscriber-based royalty floors it'or specific types of service~~.

(a) In general. The follovring royalty rates and subscriber-based. royalty floors shall apply to the
following types of licensed subpart C actiivity, as defined in $385.21:

(1) Mixed service bundle. In the case of a mixed service bundle, the percentage of subpart C
service revenue, as defined in $385.21, applicable in step 1 of $385.22(b)(1)(i) is 11.35%. The
minimum for use in step 1 of'385..22(b)(1)(ii) i.s the appropriate subniinimum as described in
paragraph (b) of this secti.on for the accounting period, where the all-in percentage applicabl'e t6

$385.23(b)(1) is 17.36%, and the sound recording-only percentage applicable to $385.23(b)(2) is ~

21%.

(2) Music bundle. In the case of a music bundle, the percentage of subpart C service revenue, as
defined in $385.21, applicable in step 1 of $385.22(b)(1)(i) is 1:l.35%. The minimum for use in
step 1 of $385.22(b)(1)(ii) is the appropriate subminimum as described in paragraph (b) of this
section for the accounting period, where the all-in percentage applicable to (385.23(b)(1) and (3)
is 17.36%, and the sound recording-only percentage applicable to (385.23(b)(2) is 21%.

(3) Limited offering. In the case of a limited of5:ring, the percentage of subpart C service
revenue, as defmed in $385.21, applicable in step 1. of $385.22(b)(1)(i) is 10.5%. The mi!nimum

for use in step 1 of $385.22(lb)(1)(ii) i. the greater of—

(i) The appropriate subminimum as described in paragraph (b) Of this section for the accounting

period, where the ail-in percentage applicable to $385.23(b)(1) is 17.36%, and the sound
recording-only percentage applicable to ('385.23(b)(2) is 21%, and
(ii) The aggregate amount of 18 ce!its per subscriber per month.
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(4) Paid locker service. In the case of a paid locker service, the percentage of subpart C service

revenue, as defined in $385.21, applicable in step 1 of $385.22(b)(1)(i) is 12%. The minimum for

use in step 1 of $385.22(b)(1)(ii) is the greater of—

(i) The appropriate subminimum as described in paragraph (b) of this section for the accounting

period, where the all-in percentage applicable to $385.23(b)(1) is 17.11%, and the sound

recording-only percentage applicable to $385.23(b)(2) is 20.65%; and

(ii) The aggregate amount of 17 cents per subscriber per month.

(5) Purchased content locker service. In the case of a purchased content locker service, the

percentage of subpart C service revenue, as defined in $385.21, applicable in step 1 of

$385.22(b)(1)(i) is 12%. For the avoidance of doubt, paragraph (1)(i) of the defmition of
"Subpart C service revenue," as defined in $385.21, shall not apply. The minimum for use in step
1 in $385.22(b)(1)(ii) is the appropriate subminimum as described in paragraph (b) of this
section for the accounting period, where the all-in percentage applicable to $385.23(b)(1) is 18%,

and the sound recording-only percentage applicable to )385.23(b)(2) is 22%, except that for

purposes ofparagraph (b) of this section the applicable consideration expensed by the service for
the relevant rights shall consist only of applicable consideration expensed by the service, if any,
that is incremental to the applicable consideration expensed for the rights to make the relevant
permanent digital downloads and ringtones.

(b) Computation ofsubminima. For purposes ofparagraph (a) of this section, the subminimum
for an accounting period is the aggregate of the following with respect to all sound recordings of
musical works used in the relevant subpart C offering, as defined in )385.21, of the service

provider during the accounting period—

(1) Except as provided in paragraph (b)(3) of this section, in cases in which the record company
is the licensee under 17 U.S.C. 115 and the record company has granted the rights to engage in
licensed subpart C activity, as defined in $385.21, with respect to a sound recording through the
third-party service together with the right to reproduce and distribute the musical work embodied

therein, the appropriate all-in percentage &om paragraph (a) of this section of the total amount
expensed by the service provider or any of its affiliates in accordance with GAAP for such rights
for the accounting period, which amount shall equal the applicable consideration for such rights
at the time such applicable consideration is properly recognized as an expense under GAAP.

(2) In cases in which the record company is not the licensee under 17 U.S.C. 115 and the record

company has granted the rights to engage in licensed subpart C activity, as defmed in $385.21,

with respect to a sound recording through the third-party service without the right to reproduce
and distribute the musical work embodied therein, the appropriate sound recording-only

percentage from paragraph (a) of this section of the total amount expensed by the service

provider or any of its affiliates in accordance with GAAP for such rights for the accounting
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period, which amount shall equal the applicable consideration for such rights at the time such
applicable consideration Iis properly recognized as an expense under GAAP.

(3) In the case of a music bundle containing a physica1 phonoreeord, where the music bundle is
distributed by a record company for resale and the record company is the compulsory licensee,
the appropriate all-in percentage &om paragraph (a) of this section of the record company's total
wholesale revenue &orn the music bundle in accordance with GAAP for the accounting period,
which amount shall equal the applicable consideration for such music bundle at the time such
applicable consideration i.s properly reco~pu-:ed as revenue under GAAP, subject to the
provisions of $201.19 of this title concerriing the times at winch distribution and revenue
recognition are deemed to occur.

(4) If a record company providing sound recording rights to the service provider for a licensed
subpart C activity, as defined in $3 85.21—

(i) Recognizes revenue (in accordance with GAAP,, and including for the avoidance of doubt all.

applicable consideration with respect to such rights for thee accounting period, regardless of the
form or timing ofpayment) &om a person or entity other tha@ the service provider providing the
licensed subpart C activity, as defined in )385.21, and its affiliates~ and

(ii) Such revenue is received, in the context of the transactions iIivolved, as applicable
consideration for such rights,

(iii) Then such revenue shall be added to the amounts expensed by the, service provider solely for
purposes ofparagraph (b)(1) or (2) of this section, as applicable, if not aheady included in such
expensed amounts. Where the serv]ice provider iis the licensee, if the service provider provides
the record company all information necessary for the record company to deterirone whether
additional royalties are payable by the service provider hereunder as a result of revenue
recognized &om a person or entity other than the servi.ce provider as described in the
immediately preceding sentence, then the record company shall provide such f'urther information
as necessary for the service provider to calculate the additional royalties and inderruiiQ the
service provider for such additional royalties. T]he sole obligation of the record company 'shall be
to pay the licensee such additional royalties IIf actually payable as royalties hereunder; provided,
however, that this shall not affect any otherwise ex:isting right or remedy of the copyright owner
nor diminish the licensee's obligations to the copyright owner.

(c) Computation ofsubscriber-based royalty rates. For purposes ofparagraphs (a)(3) and (4) of
this section, to determine the: subscriber-based zainiimum applicable to any particular subpart C'ffering,as defined in )385.21, the total number of subscriber-months for the accounting period
shall be calculated, talking into account all end users who were subscribers for complete calendar
months, prorating in the case of end users who were subscribers for only part of: a calendar ~

month, and deducting on a prorated basis for end users covered ~by a &ee trial period subject~ to ~

the &ee trial royalty rate as described IIn $ 385.24. The ~product o~f the total number of subscriber~
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months for the accounting period. and the specified number of cents per subscriber shall be used

as the subscriber-based component of the minimum for the accounting period.

53@i.24 Free trial periods.

(a) Cicncral provisions. This section establishes a royalty rate ofzero in the case ofcertain free

trial periods lor mixed service bundles. paid locker services and limited offerinLs under a license

pursuant to 17 l J.S.C. 115. Subiect to fhe reauirements of 17 tJ.S.C. 115 and the additional

provisions of paraeraphs (h) throueh (e) of this section. the free trial royalty rate shall agcy to a

musical work xvhcn a record company transmits or authorizes the transmission. as part of a
mixed service bundle. paid Iockn service or limited offeriiM.. ofa sound recordinL that embodies

such musical work. only it—

( I) ~Thc rimary purpose of the record companv in providine or authorizinL the free trial geriod
is tn promote thc ag~licablc subpart C oAerine. as defined in 5385.21:

(2) No ap~licahic consideration for making or authorizing the transmissions is received by the
record company. or any other person or entity actine on behalfof or in lieu of the record

~corn any. except for in-kind promotional consideration used to promote the sale or paid use of
sound recordings or audiovisual works embodyine musical works or the paid use ofmusic
services throuiih ivhich sound rccordines or audiovisual works embodying musical works are
available:

(3) The free trial period docs not exceed 30 corisecutive days ger subscriber ger two-year geriod:

(4) In connection with authorizine thc transmissions. the record companv has obtained from the
service provider it authorizes a ~mitten representation that—

(i) The service provider acrccs to maintain for a gniod ofno less than 5 years from the end of
each relevant accountine period comglete and accurate records of the relevant authorization. and

identifying~ each sound rccordine ofa musical work made available through the free trial geriod.

thc licensed subpart C activity. as defined in 6385.21. involved. and the number ofplays or
downloads. as ap~licahic. of such recording..

(ii) Thc service is in all material respects opcratine with ag~~ro riate license authority with

~res cct to thc musical worl's it is usine: and

(iii) Thc representation is siiined by a person authorized to make the representation on behalfof
the service prnvidcr:

(5) I Jpon receipt by the record company of smitten notice from the cogxvieht owner of a musical

work or aiicnt of the copyright owner statine in eood faith that a particular service is in a material

manner opcratine without ap~~ro riate license authority from such cogvright owner. the record
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company shall mthin 5 business days xrithdraxv by xxvitten notice its authorization nt such uses
of such copsTieht oxvner's musical xvorks under the free trial! row'altv rate bv that service:!

(6) Tbe free trial period is o A'cred fr»e of any charac th tHe elnd tuse+: And!

(7) End users are periodically overed an opportunity to subscribe to the service during such!free
tTlal De11od.

(bl Recordkeepine by record companies. To rely upon the free trial rnvalty rate.tnr. a Ace trial
period. a record company makinL~ or authori7in~~ the free trial period shall keep cnmpl»tc and
accurate contemporaneous ~nit4en records of the contractual. terms. that bear.upnn thc free trial
period: and further provided that. it the record company itself is cnnductin~~ thc. tria trial period.
it shall also maintain am additional records described in paraeraph (aM4)(i) nf this scctian. Tha
records reauired by this oaraeraph (b'I shall be maintained for no less time than the record
comnany maintains records n f usaec of royalty-bearing uses involvinL the same type nl'licensed
subpart C activity. as defined in i~385.21. in the ordinary course of:business. but in no event!fnr!
less than 5 years from the conclusion of the licensed subpart C activity. as detained in i~3N5.2'1. tn
xvhich thev pertain. If the con& rieht nxmer ofa musical &kore ok its! ae6nt requests 6 cnnv:nt thc:

information to be maintained under this paraeraph (b)! ~rith rlesn!ect! tn a @cecil&c trim. trial!pcdind.
the record compam shall provide cnmnletc and accurate documentation xvithin 10 business days. !

~ence t for am information required under paragraph (!al(4)(i!) of this s!ectinni xvhich shall hc
provided xxithin 20 business days. and provided that il the cnpyrieht newer nr aecnt requests
information concerninL a laree volume of free trial periods nr sound recnrdines. th» record,
~corn any shall have a reasonable time. in viexv of the amount of information requested. tn
~res ond to am request nf such cnnvrieht nivncr or aecnt.. If the record cnmnanv docs nnt provide
reauired information arith'he reauired time. and upon receipt of xnitten notice citine such
failure does not provide such information &swithin a further 10 business days. the. uses &vill.'be.'onsiderednot to be subiect tn the fTee trial royalty rate and the record cnmpanv (but nnt.any
third-party senesce it has authorizedl shall be liable for am payment due for such uses: provided.
hoxvever. that all riLhts and remedies of thc copyright never saith respect. tn unauthorized uses
shall be preserved.

(c 1 Recordkeepine by services. If the con~eight oxvner of a musical xvork or its as~cnt requests a

copy of the information to be maintained under paragraph (a'l(4Mi). of this section hy a service
authorized by a record company uith respect tn a spccitie promotion. (he service provider shall.
nrnvide complete and accurate documcntatinn nothin 20 business days. prnvidixt that i t the !

~co yrieht oxvner or aeent reauests information concernine a large volume of tree trial perinds nr
sound recordines. the service nrovider shall have a reasonable time. in vieiv nl the amount nf
intormation reauested. tn respond tn any request of such copyright o~wer or aeent. It theisetvicc
provider does not provide required information xvithiri the reqiuired time. and upon receiptnl'mittennotice citine such failure does nn1 provide such informstiom vsthin a fur(her 10 business
davs. the uses ~vill be considered nnt tn be subicct to the free trial royalh rate and the serlvicL

nrovider (but not the record company) ~vill he liable for anv payment due for such uses:
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provided. however. that all rights and remedies of the cop&Tight owner with respect to

unauthnri7ed uses shall be preserved.

(d) interpretation. The free trial royalty rate is exclusivelv for audio-only licensed subpart C

activity. as defined in 4385.21. involving musical works subiect to licensing under 17 U.S.C.

115. The tree trial royalty rate does not ap~ly to any other use under 17 U.S.C. 115: nor does it

~a~ly to public performances. audiovisual works. lvrics or other uses outside the scone of 17

I J.S.C. 115. Without limitation. uses subiect to licensing under 17 U.S.C. 115 that do not aualify
for the free trial rovalty rate (including without limitation licensed subnart C activitv. as defined

in 4385.21. beyond the time limitations anplicable to the free trial royalty rate) reauire pavment

~nf a ~licable royalties. This section is based on an understanding of industry practices and

market conditions at the time of its development. among other things. The terms of this section
shall be subiect to de novo review and consideration (or elimination altogether) in future
proceedings before the Copyright Royalty Judges. Nothing in this section shall be interpreted or
construed in such a manner as tn nullify or diminish anv limitation. reauirement or obligation of
17 I J.S.C. 115 or other protection for musical works afforded by the Copyright Act. 17 IJ.S.C.

101. et seq„.

$385.25 Reproduction and distribution rights covered.
A compulsory license under 17 U.S.C. 115 extends to all reproduction and distribution rights that
may be necessary for the provision of the licensed subpart C activity, as defined in $385.21,
solely for the purpose ofproviding such licensed subpart C activity, as defined in $385.21 (and
no other purpose).

f385.26 Effect of rates.
In any future proceedings under 17 U.S.C. 115(c)(3)(C) and (D), the royalty rates payable for a
compulsory license shall be established de novo.
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CERTIFICATION OF SERVICE

I, George D. Johnson, ("GEO") an individual songwriter, music publisher and music

copyright creator, hereby certifies that a copy of the foregoing 385 REGULATIONS REDLINE

AND CHAGNE OF GEORGE JOHNSON'S (GEO) has been served this 20th day of February,

2017 by electronic mail upon the following parties:

Donald Zakjrin
Frank P. Scibilia
Lisa M. Buckley
Benjamin Semel
PRYOR CASHMAN LLP
7 Times Square
New York, NY 10036-6569
BSemel PRYORCASHMAN.com
DZakarin PRYORCASHMAN.com
LBuckle PRYORCASHMAN.com
FScibilia PRYORCASHMAN.com
Telephone: (212) 421-4100
Facsimile: (212) 326-0806

National Music Publishers Association
{%MPA) and Nashville Songwriters
Association International (NSAI)

Michael S. Ellan
Thomas Patrick Lane
Daniel N. Guisbond
Stacey Foltz Stark
WINSTON 0 STRAWN, LLP

200 ParkAvenue
NewYork, NY10166
~ll

'aleM. Cendali
Claudia Ray
Johanna Schmitt
Mary Mazzello
KIRKLANDA ELLIS LLP
601LexingtonAvenue
NewYork,NY10022
dale.cendali kirkland.com
claudia.ra kirkland.com
ohanna.schmitt kirkland.com

m .mazzello kirldand.com

CounselforApple Inc.

Elizabeth Miles, Esq.
Apple, Inc.
1 Infinite Loop
MS 169-41SM
Cupertino, CA 95014
elizabeth.miles a le.com
Telephone: (408)-996-1010
Facsimile: (408)-783-2798

Apple, Inc.

d uisbond winston.com
f I ff

Counselfor Amazon Digital Services, II.C
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Kenneth L. Steinthal
Joseph R. Wetzel
Katherine E. Merk
KING 8h SPALDING LLP
101 Second Street, Suite 2300
San Francisco, CA 94105
ksteinthal(Rlcslaw.corn
iwetzel&lcslaw.corn
kmerkQkslaw.corn
Telephone: (415) 318-1200
Facsimile: (415) 318-1300

Barton Herbison
Nashville Songwriters Association
International (NSAI)
1710 Roy cuff'Place
Ndsh4llb, 7N 37203

'art(Rmashvillesonmvriters.corn

Telephone: (615) 256-3352
Facsimile: (615) 256-0034

Nashville Songwriters Association
International (ASSAI)

J. Blake Cunningham
KING 4 SPALDING LLP
401 CongressAvenue, Suite3200
Austin,TX 78701
bcunninaham(Kcslaw.corn

David P. Mattern
KING 8h SPALDING LLP
1700PennsylvaniaAvenue, Suite200
Washington,DC 20006
dmattern&lcslaw.corn

Counselfor Google, Inc.

David Israelite
Erich Carey
Danielle Aguirre
National Music Publishers Association
~A)
975 F Street, N.W., Suite 375
Washington, DC 20004
disraelite(Rsunpa.org
ecarev(Rxumpa.org
damurre(Rronpa.org
Telephone: (202) 393-6671
Facsimile: (202) 393-6673

National Music Publishers Association

R. Bruce Rich, Todd Larson
Benjamin E.'arks, David R. Singh
Jennifer Ramos, Peter D. IsakofF
Hong-'An Tran
WEIL, GOTSHAL 4 MANGES LLP.

767 Fifth Avenue
New York, NY 10153
r.bruce.rich&weil.corn
todd.larson(@weil.corn
beniamin.marks&weil.corn
david.singhQweil.corn
iennifer.ramos weil.corn
peter.isakoff weil.corn
an.tranQweil.corn

Telephone: (212) 310-8170
Facsimile: (212) 310-8007

Counselfor Pandora Media, Inc.

Gary R. Greenstein
WILSON SONSINI GOODRICH k, ROSATI l

1700 K St., NW, 5th Floor
Washington, DC 20006
gmeenstein wsm'.corn
Telephone: (202) 973-8849
Facsimile: (202) 973-8899

Counselfor Pandora Media, Inc.
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A. John P. Mancini
XiyinTang
MAYER BROWN LLP
1221 Avenue ofAmericas
New York,NY 10020-1001
jmancini mayerbrown.corn
xtang@mayerbrown.corn

Richard M. Assmus
MAYER BROWN LLP
71 South Wacker Drive
Chicago,IL60606
rassmus mayerbrown.corn

Counselfor Spotify USA, Inc.

Paul Fakler
Eric Roman
Xiyin Tang
Jennifer White
Aren't Fox LLP
1675 Broadway
New York, NY 10019
paul.faklertRarentfox.corn
eric.roman arentfox.corn
xivin.tang(@arentfox.corn
jennifer.white(@arentfox.corn
Telephone: (212) 484-3900
Facsimile: (212) 484-3990

Annika Goldman
Spotify USA, Inc.
45 W. 18th St.: 7th Floor
New York, NY 10011
annie spotifv.corn
Telephone: (646) 820-7763

Counselfor Spotify USA, Inc.

Spotify headquartered in Sweden and
Luxembourg

Steven R. Englund
Michael B. DeSanctis
Jenner 4 Block LLP
1099 New York Ave., N.W., 9th Floor
Washington, D.C. 20001
senglund(Rienner.corn
mdesanctis@ienner.corn
Telephone: (202) 639-6000

Sony Music Entertainment (SME)
Sony Corp headquarteredin Tokyo, Japan

Brad E. Cohen
WARNER MUSIC GROUP
1633 Broadway
New York, NY 10019
brad.cohen(@we.corn

Counselfor Spotify USA, Inc. 8'orner Music Group (8'MG)
8'amer Music Group is headquartered in
Moscow Russia byAccess Industries, Inc.
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